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LOCAL RQAD USElAND PRESERVATION LAW • 

LOCALLAWNO.^ OF THE YEAR 2014 i' 
. . ' , • • . . Hi • 

BE IT ENACTED" by the.Town Boarci of tKe Town of 'Lebanon, County o.f Madison, iNew York, • 
as follows: . • ;! 

> • , • • ' ' ' ' I ' 
Section 1: Legislative Findings and'Rurpose. •. .i ' | 

The purpose of this, local law is to maintain 'the safetyij health, and general welfare of Town 
residents by regulating'high-impact-activities that have the potential to adversely affecti'roads and 
pub'lic and non-public property. Well-maintained roaels are important to the economic well being 
ofthe Town, and. while certain high-impact construction and maintenance operations, ahd high-
impact commercial endeavors, can:be economically beneficial,, it is kjiown that heavieritrucks 
and equipment, and heavy loads carried by such vehicles, deteriorate the pavement structure at 
an accelerated rate, Such principles are.emSodied in documents published by the American 
Association of State Highways and Transpoilation Officials ("AASHTO"), which are widely 
accepted and used throughout-thcUnited States. As such, it is the intent of this law to protect 
Tovvn roads from excess damages caused by frequentipasses of heavy trucks. ' 

Accordingly, the Town Board-ha's determined that certain high-intensity traffic associated with 
large construction projects can damage and significantly reduce the life of Town highways, 
which-must then be repaired at the expense pf the. Town's taxpayers. The Town Board'has 
further determined that such damage can beiireliably nieasured using recognized engineering 
standards published by ASHTO and-others. In addition, the Town Board has determined that the 
strength and capacity of Town highways may in some cases be inadequate to meet the demands 
of traffic for large construction and high-impact proje'cts and that upgrades to Town highways 
may be necessary to accommodate sUch.traffic. The Town Board finds that it is in the .best 
interest of the citizens and taxpayers of.the Town to have the developers of such large 
construction and high-impact projects bear responsibility for making'any necessary upgrades to 
Town highways and repairing any damage caused to Town highways at the expense of'such 
developers. The purpose of this local law is to establi'sh a mechanism by which the devi'elopers of 
large construction and high-impact projects that will generate traffic likely to require upgrades or 
cause damage to Town highways shall ensure that such 'upgrades are made and such damage is 
repaired at the developer's own expense. ' ' \ ! . 

' ' ' ' 
Section!; Authority, ii . • ' ' - ' . . ' '* 
This local law is enacted pursuant to the New 'York.State Constitution, Art. 9, § 2(c)(6);; New 
York Vehicle & Traffic Law § 1660; New York Municipal Home Rule Law § 10; NewjYork 
Statute of Local Governments"'§ 10; New York Highvi/ay Law § 320 and 326; New York Town 
Law § 130, and other applicable statutes,, !i :i il 

;i-; ' "• ' . ] ' " , ' ' • - , i 
Section 3; Definitions. . „ ' • ' i'-

As used, in this-local law, the foUo.wihg terms shall have the,meaning set forth herein:" \ 
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Baseline Traffic means recurring ambient traffic presented on an annualized basis.' It includes 
typical daily activifies on Town Highways (hereinafter defined) such as passenger vehicles, 
school buses, delivery vehicles, garbage trucks, and normal commuter and business traffic. 
Baseline Traffic is the cause'of normal wear and tear for which a Town Highway is constructed. 
Baseline Traffic does not include unusual heavy,traffi.c occurring'on a temporary basis for such 
things as Construction Activity (hereinafter defined), •' • • • • f 

Concentrated Traffic means traffic intended to travel upon or traveling upon Town Higihways to 
or from the site of Construcfion Activity which (i) is not Baseline Traffic, and (ii) which will 
exceed; the-predetermined normal .wear and tear thresholds ofone or more Town High\y;ays or 
segments of Town Highways, ' " i! 

- , • . .' ' i ^ • i i! 
Construction Activitv means any acfivity occuiTing oi'.'to occur in o.r outside of the Town that 
results in land disturbance or the improvement of a parcel. Evidence of Construction Attivity 
includes, without limitafion, those acfivities-which are; also being undertaken subject to:'| ., ' - ' . • - • ' ''. . '. . ' • • , ! 

Federal permits and approvals including, without limitation, approvals subject to the 
Nafional Environmental Policy Act and activities subject to the following Nationwide Î ,ermits'as 
amended and issued bythe U.S. Army Coips of Engineers: Permit 8 (Oil and Gas Structures), 
Permit 12 (Ufility Line Activities), Permit 13 (Bank. Sitabiiization), Permit 16 (Retum Neater 
from Upland Contained Disposal Areas), Permit 17 (Hydropower Projects), Permit 21 (Surface 

- Coal Mining Operations), Permit 29 (Residential Developments), Permit 33 (Temporary 
Construction, Access, and Dewatering), Permit 38 (Clieanup of Hazardous and Toxic Waste), 

. Permit'39 (Ciommercial and Institutional Developments), and Permit 44 (Mining Activi;ties); or 
State permits and approvals, including, without limitation: Highway Work Perrhits; 

Waste Transporter Permits; SPDES General Permit for,Stonnwater Discharges .from •( 
Construction Activity and other SPDES'discharge permits; Oil, Natural Gas, and Solution 
Mining Permits and other mining permits; Overweight/.Oversize Vehicle Permits; Authority to 
Transport Property (Except Household. Goods); Divisible Load Overweight Permits; Special 
Hauling Trip and Annual Oversize/Overweight LoadS: Permits; LCV/Tandem Trailer Permits; 
and Special Hauling Permits; or • ii ' 

Local-permits and approvals, if applicable, including, without limitation: Aquifer 
Protection Permits, Sludge Disposal'Permits, Mining Penmits, Gravel Mining Permits, Permits 
for Well in Aquifer'Area, Overweight/Oversize Vehicle Permits, Special Use Permits, zoning 
change;s, and site plan approval. ' i> ij. 

Construction Activity shall not include land clearing activity or the improvement of a parcel 
related solely to."farm woodland" or "land Used in agricultural production," as those terms are 
defined pursuant to'New York Agriculture & Markets^Law § 301. Construction Activity shall 
not include local travel by any vehicle(s) or implement(s) or combination thereof when;,used 
solely "for farm purposes. ' ' - i 

W:\22500\225l8\Dor\Local Road Use and Preservalion Law 7.15.-It.do 



Geometric considerations refer to.;-road width, curve Adh and/or grades of Town Highways. 

Person means any person, persons, corporation, partnership, limited liability company, i'pr other 
entity,. • ; ..•'•.''. I' 

Program Manual means Road'Protecfion Program Manual, Version 3,0 dated 2013,.prepared by 
Delta Engineers, Architects,'& Land Surve'!|ors, P.C,,i!acopy of which is on file and available at. • 
thc'Toiwn's officesdo'cated at --1210 B-radley Brook^-'Road, Ea r lv i l l e ' , NY 133321 

* ^ ' - V • .• • . ! 
Structural considerations refer to Town-Highway'stru'ctures such as bridges, culverts, gliard rails 
and signs. • ; :' . - . • ' • ' • ' . ' ' '- • ' • ' ji 
Town Highway means those road's and highways and related appurtenances of the Town which 
are owned or fnaintained by the Town or otherwise .exist as Town.PIighways by dedication or 
use, including without limitation roadways,.;Shoulders, guide'rails, bridges, tunnels, culverts, 
sluices, ditches, swales, sidewalks, or 'any utilities or improvements therein, thereon, or; 
thereunder.- • ' '̂ . , '. 

Town Highway Superintendent means the Superintenfdent 'of Highways or his or her designee. 

Section 4: Applicability. ' : 

This local law shall apply to any Person, who, individually or in concert with, another Person, 
intends to undertake Construction Activity that will res.ult in Concentrated Traffic on Town 
Highways. ' .. ' ' ' '[ ' 

Section 5; Determination of'W-hether Proposed Use Constitutes Concentrated Traffic. 

' A. Any Person identified under Section 4''of this local law shall, prior to undertaking 
such Construction Activity or allowing, directing, or inducing Concentrated Traffic to,travel 

: upon Town Highways, subrnit a haul route application'form and project traffic worksheet to the 
Town Highway Superintendent in accordance with the forms and procedures set forth in the 
Program Manual. ' ;; , , • ii 

' . , - ' • ' • i ' ' . , 
B. The Town Highway Superintendent shall review such application and vforksheet 

in accordance .with the Program-iManual. NVithin no more than thirty (30) days after receipt of a 
complete haul route applicatidn and proje.cttraffic worksheet, the'Town Highway Superintendent 
shall notify the applicant whether the use of Town Highways will result in Concentrated Traffic. '• .' ' ' • • ' - • ' ' . . 

• • (1) If the proposed'use of Town Highways will not result in Concetitrated 
' Traffic, the remaining provisions ofthis loeailaw shall not-be applicable to the||applicant. 

(2). If the proposed use of Town Highways will result in Concentrated Traffic, 
the applicant must either (a) modify the intencied haul route and certify to the Tbwn that 
no traffic generated by the applicant's Construction Activity will travel over orlupon a 

• Town Highway so that such traffic will not constitute Concentrated Traffic or (b) comply 
with the provisions of Section 6 of this local law. 

3 - ^ i ' 
' - ' 1 
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Section 6: Requirements for Concentrated Traffic!; . • \ 
• 'i ' '-

If the Town Highway Superintendent determines that traffic generated'by an applicant's' 
Construction Activity will result in Concentrated Traffic, the applicant shall be required'to 
comply with the following provisions: ', • ;, 

A. The applicant shall be.required to set forth a haul route declaration as setiiforth in 
the Program Manual. ' ,; 

B. The Town's engineering'consultant shalf examine each segment of the proposed 
. haul route in .order to: | . ' 

(1) ' evaluate the Town Hi'ghways ori the proposed haul route for design, 
geometric, or health and. safety deficiencies, asii those deficiencies are defined more fully 
by the Program Manual;.and • ji -

,.' •'-' '' ' ' ' 
(2) estimate the costs andiprdcedures-necessary to upgrade such Town 

.Highways oh the proposed haul route if the TojWn's engineering consultant determines 
that the Town Highways on the proposed haul Irqute must be upgraded to accommodate 
the applicant'.s Concentrated Traffic;;'and I ' . • . . ;; 

. "' i!' 'i 
(3) . if available, propose an altemate haul route if required due to design 

deficiencies;or if desired by the applicant to minimize estimated upgrade or repair costs 
to the haul route.. .-• . ;• . , || 
C. The Town's engineering consultant shalf design or a'pprove, inconjunctipn with 

the Town Highway Superintendent or the Town, engineer,-all structural, geometric, and iroadbed 
upgrades to Town Highways necessary to accommodate the applicant's Concentrated Traffic, 
which upgrades shall be made at the applicant's expehse in accordance .with the provisions of 
paragraph H of this Section 6. An applicant that has Completed upgrades to Town Highways in 
accordance with this paragraph C will not be responsible for repairing Town Highways pn the 
applicant's haul route provided that the applicant's actual traffic does not exceed the scope, 
volume, weight, or trips reported on the applicant's haul route declaration. ' . j 

D. The Town's engineering consultant sha'll. conduct all pre-use-testing and capacity-
evaluation of each segment of a haul route that is a To'wn Highway in accordance with the 
methods set forth in the Program Manual. ' i • . •; 

. . . 1. ' . • 

E. - If no upgrades have been; required and/or made to the Town- Highways on the 
proposed haul route and the Town's engineering consultant determines that the applicant's 
Concentrated Traffic is expected tb cause damage to Town Highways, the Town's engineering 
consultant shall provide the Town Highvvay Superintendent and the applicant with an estimate of 
the cost to repair such expected damage. Prior to the use of any haul route segment on Town 
Highways, the applicant shall agree to rnake ail such repairs at the applicant's expense ih 
accordance with the provisions of paragraph H of thisjSeotion 6 (including the posting of 
appropriate security). If any haul route segment is on'â '-Town Highway that is unpaved or prone 
to seasonal .deteriorafion, or likely, to suffer sudden failure that would impair the safe tra;yel and-

il 

• • ^ 4 - ^ • ' 
' . . • ' • ' ' I ; W:\22500\22518\Dor\Local Road Use and Preservation Law 7.15.M.doc . , , ' ,' ' - . 



usage pf such Town Highway,-the Town Highway Superintendent may require, upon tli'e 
recommendation ofthe Town's engineering consultant;ithat such'Town Highways be subject to-
weekly monltoringand thafany damage'bcirepaired within five.(5) days at the applicant's 
expense in adcordance with thespiiiovisions of paragraph H of this^Section 6. . • •' j 

. ;F. The Town's engineering.con.sultant shall conduct all post-use tesfing and damage 
assessnientof each:;segment of a haul route that is a Town Highway in accordance withljthe 
methods set forth in the Program Manual, The Town-'s'.engineering consultant'shall pro|vide an 
esfimate ofthe cost of repairing any actual damage tp|jTown Highways caused by the aj:)plicant's 
Concentrated Traffic. Upon receiving the estimate, th',e'applicant shall make all such repairs at 
the applicant's expense .in accordance with the provisfons of paragraph H of this Sectiori 6. 
Upon the satisfactory cOmpletionpf the. repairs and the''approvai of such repairs by the Town 
Highway Superintendent, any unused security shall be returned.to the applicant or otheriwise 
released as h'erein required., • , . • ; .'!:- . , - ii 

,G. . Any,security for performance and/oppayment required under this local law shall 
,be in an amount set by-the Town Board upon the.recohi'mendation ofthe Town.'s engineering-
consultant. Any su'ch security shafl be provided pursiiant to a written security agreement with • 
the Town, approved, b'y the Town Board and aho.appr|Pved by the Town Attomey as to jform, 
sufficiency, and manner of execution. At the Town B'pard's discrefion,..the security .m.ay be in 
the form of (i) a 'perfoiTOance d'r payment bond, as applicable, (ii).-the deposit of funds -with the 
Town,,(iii) anirtevocable letter of credit from' a bank iauthorized to do business in New|jYork 
State, or (iv) other financial guarantee acceptable to th'eiTown Board. If the Town's right to 
collect-against any security is contested; and.the Towniprevails, then the applicant,shall pay the ' 
Town ari amount sufficient tp reimburse the Town fori'its reasonable costs and expenses; in 
obtaining a judgrrfent, including.-attdmeys'fees. ' • ' .. '' • - li 

'" • ii [ •' ,.' - • ' ll 
' ."H.- An applicant shall ;be permitted to undertake upgrade'or repair work.only if the 

Town Highway Superintendent determines that the .applicant, or a contractor hired'by the 
applicaint, has the'capability and e>:perien'ce-to make the necessary repairs or upgrades-i ijAll work 
shall he-performed pufs.uant to.ansagreement in Writing-between the'applicant.and the Town, . 

. whi.ch shall require, among other'things, the:'applicantidr its contraictorto. (1) complete the work 
in a timely fashion,, (ii) post seciirity in accordance with the'requirenl'ents of paragraph G of this ' 
Sectiori '6,. (iii) indemnify the Town and its engineering consultant against all liability stemming 

. froni the applicant's work, and (iv) provide the Town with .satisfact-'ory'evidence of insurance as 
determ'ined by the Town, including liability,insurance;inaming the Town as additional irlsured, 

- All repairs or upgrades to Town Highways shall be made in accordance with the specifications 
established by.the town Highway Superinteindent and must be approved by the Town Highway 
Superintendent. In'addition, the applicant shall comply with all applicable laws and regulations,; 
including without limitation the prevailing'v /̂age requirements ofNew York Labor Law|i The 
applicant ofits contractor shall obtain'all ggvernmentaf permits a,nd approvals and obtain any 
privatejand rights that are necessa'ry to make. any.required repiairs or upgrades to Town'l 
Highways. If "the apphcant does.'not wish to,, make such ̂ repairs or up'gr.ades to Tpwn Highways, , 
or is detsrmiried by.-.the Town Highway Superintenderit not to have-the necessary capability tO • 
make .such repairs or upgrades, then the .applicant shall agree in wri'fing to pay the Town for the 

• :- . - ii • - . ' - " 
. • • ' "-.i . .-5- . 'v •' "• , . -• • 
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cost of ̂ such repairs'ior upgrades tq Town Highways andi post security in accordance with the 
requirements of paragraph G of this Sectioni|6. ' - : ; • ' • i; 

., . • ' . . . - •! . i' 
il. To the extent permitted by law, the applicant shall defend, indemnify, and hold 

the Town'and its engineering consultant harmless- from all losses'resulting from injury o'r death 
of persons or damage to property-arising ifrom the applicant's upgrades and repairs to Town-
Highways. ' . i: 

J. If an applicant disagrees with any decision by the'Town Board, the Towri 
Highway Superintendent, or the Town's engineering dpnsultant in the administration of this local 
law, including without limitation the extent Or method'iof a proposed highway upgrade or repair, 
any cost imposed upon the applicant, or an e'sfimate of the amount of security to be held'by the 
Town, and the applicant and the Town are unable to resolve their dispute through negotiation, 
the applicant may make a..written request to the Towni-Board appealing such decision and 
requesting a public hearing at whi'ph the applicant.shalkhavie the right to appear and be lieard. 
The Town Board shall hold such public hearing not few'er than five (5) days nor more than thirty 
(30) days a'fter such, request, The .Town Board may reverse, modify, or a'ffuni, wholly or partly, 
the decision appealed from and shall 'make such decisi'o.n as in its opinion ought to haveijbeen 
made in the matter and, to that end, shall have all the powers of the board, official, or consultant 
from whose decision the appeal is, taken. The Town Bio.ard shall issue a determination on the 
applicant's request within fifteen (15) days of the public hearing. In view of the Town's 
obligation to provide its residents with safe and properly mairitained highways, the Town 
Board's determination shall be final. .' • . 

In order to comply with the requirements ofthis Section 6, an applicant shall have the option of 
entering into a road-use agreement with.the' Town. A sample forrh of road use agreement 
meeting all the requirements set forth herein is attached.':to and made a part ofthis local .;l'aw as 
Appendix 1. The applicant may a'sk to modify such form-, or propose a different form ofjroad use 
agreement,,but any such agreement must be in a formiapproved by the Town Board andWlso 
approved by the Town Attomey as to form, sufficiency,- and manner of execution. I 

Section?: Deposit of Monies and Payment of Expe'nses i; 

•A. The applicant shall pay the Town for all of the Town's reasonable and necessary 
expenses including attorneys' fees in irnplementing the requirements ofthis local law, including 
without limitation'the fees of the Town's engineering consultant in conducting all activities 
required hereunder and under the Program Manua:! and all other legal and consultant expenses. 

,B. Simultaneous with the. filing ofa haul route declaration, an applicant shall deposit 
with the'Town Supervisor an initial deposit of monieŝ  as determined by a schedule of deposits • 
established from time to time by resolution of the Town Board, which monies shall be used to 
pay the expenses incurred by the Town in irnplementing the requirements of this local law. Any 
schedule of deposits established by the Town Board shall remain in effect and apply to all 
applicants until amended or revised by subsequent resolution ofthe Town Board. i; 

- 6 -
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. C. upon receipt of any deposit, the Town 'Supervisor shall cause the monies to be 
placed in a separate non-interest bearing account in the nanie of the Town and shall keep a 
separate record of all such monies'so deposited in the 'name of the applicant for whom such 
monies were deposited,' . - • . ' ' ' - |i ' 

D. 'Upon receipt and af)proval by the Town Board of itemized invoices from'jthe ' 
Town's engineering consultant or-other consultant or attomey for services rendered and/or costs 
incurred on behalf of the Town pertaining to the applicant's activities regulated by this local law, 
the Town Supervisor shall cause such .invoices to be p'aid out of the monies, so deposited and 
shall debit the separate record of such 'account accordingly. After receiving such invoices, the 
Tpwn Board shall promptly fumish copies of such inyoi-ces to the 'applicant, . - ji 

E. The Town Board shall review and audit all such invoices and shall approve 
•paynient of only such expenses as'are-reasonable in amount and necessarily incurred by'ithe 
Town in connection with any of the following activities: the evaluation of haul routes; pre-use 
testing and capacity evaluation of'haul routes; design and'approval ofall structural, geometric, 
and roadbed upgrades to Town Highways; post-use'testing and damage assessment of haul 
routes; the preparation and review of cost estimates for upgrades and repairs; the evaluation of 
repairs and upgrades made to Town Highways and the maintenance and removal of sam'e; the 
preparation of recommendations, for the amount of sec,urity to be posted by an applicant; the 
preparation and negotiation of road use agreements, security agreements, or other agreernents 
between the Town and an applicant; the enforcement of any such agreement; the collection of or 
enforcement .against any security posted by an applicant; and all other activities perfomjed by 
consultants and attorneys'on behalf of the Town in connection with the.appUcation of this local 
law to a particular applicant, For purposes of the foregoing, an expense is reasonable irî  amount 
if it bears a reasonable relationship tothe average charge'by ̂ consultants and attorneys to the 
Town for performing similar services, and in this regard, the Town Board may take intq, 
consideration the length ofthe haul routes to be evaluated, the condition ofthe Town Highways 
under consideration, the extent ofthe iapgrades and repairs to be made to Town Highways, the 
complexity of the issues addressed by the consultant d'r attomey, the difficulty of negoti'iations 
with an applicant, and any.special considerations thatthe Town Board may deem relevant. An 
expense is necessarily incurred if it was charged by a consultant or attomey in performing 
services or providing material in oirder to: promote, protect, and maintain the safety, health, and 
general welfare of the public; protect, preserve, and maintain Town Highways; protect the legal 
interest ofthe Town including the avoidance of claims and liabiHty; and promote, prote;ct, or 
preserve such other interests as the Town Board may deem relevant. 

F. If at any time duririg the'Town's oversi'ight of an applicant's activities regulated by 
this local law there sh'all be insufficient monies on deposit with the Town to pay approved 
invoices, or if.it shall reasonably appear-to the Town Supervisor that such monies will bie 
insufficient to .pay anticipated invoices, then the Town Supervisor shalLca.use the applicant to 
submit'ad'ditional syms as the Supervisor deems necessary or advisable in order to meet'such : 
expenses. ' . . ' . , . , ' ' • ' ' . ' \ -

f 
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G. ' In the; event that an .applicant fails to depo.sit such monies or additional monies as 
reasonably requested, the To.wri Supervisor shall notifyl as appropriate, the Town Board 'and/or 
Town Highway Superintendent of such failure, and any review or approval under this local law 
may be withheld until such-rnonies-are deposited. The ifailure to deposit such monies within 
thirty. (30) days'after'receipt ofnotiiqe-by the Town Supervisor shall constitute a violation ofthis 
local law enforceable,in accordance with.SectioiT. 13 ofiithfs local law lj ' 

-H.;. After;the cessation ofall of applicant's activities, regulated by this local law, and 
after payment of all-approved invoices submitted in connection with such activities, any sums 
remaining on account to the credit of such applicant shall, be retumed to such applicant together 
with a;, statement of the invoices so paid., •: 'i , . ' '; . i! 

Sections: Updates,to the Program Manuail. : i ii 
' -, ; ' ... .' '"ii . 'i •' '.'-'' . - . ' ' - I 

• From tinie to' time, updates to the Program Manual may be published. The Town Board may ; 
from time to'time update or replace' ahy mariital referenced in this local law by adopting a local 
law referencing such; new or updated manual-,iand thereafter, the new or updated manuaLshall be 
binding on all Persons subject to this'local law. || ' ' ji 

Sectioii9: Application Fees. ;' ; ii i' 1 

The Town Board may estaMish a schedule of jfees .relating to applications, approvals, inspections, 
. and enforcemerit under this l o c a l - l a w ' ;•' - ' f 

Section 10: General Terms and Condifionis. 1, I 
, -. -" ' ' ' • • ' ' : ; ' ' - - •{ •' ' ' 

A. . No approval issued inder this ;;local law,|lnor any rights granted, nor obligations 
imposed'hereunder or pursuant to any road use agreement may be assigned,' conveyed, pledged, 
or transferred without the express-prior written consent.jOf the Town Highway Superinterident. 

iB. , Notwithstanding-any approvaligranted urider this local law or any rights granted 
under any road use agreement,- all Town Highways shall be kept passable at all times forj'all 
motor-vehicles, including emergenicy and public safety lyehicles.. If any Concentrated'Traffic 
caiuses damage to any Town Highway such that; in the opinion of the Town Highway |i 
Superintendent, such Town Highway is impassable or unsafe for use bythe general publi'c, then 
and in any such event, and regardless of any approval, aiithOrization, or agreement issued or to 
the contrary, the TOwn Highway Superintendent may close such'Town-Highway and/or riequire' 
•that the same be irnmediately repaired by the applicant'Of other Person whoscuse or abuse 
thereof caused or contributed to the' darnages or events .as gave rise, wholly or partially, tip such 
Town Highway Superintendent's determination as to closure,, damage, safety, or need for repair. 

' ' • -'• '• . ' ' ̂  i • . 'i • ." . '= I ' 
. C. In granting any approval under this local law or in entering into any road use 

agreement, the Highy/ay Superintendent or Tcpwn Board,'as-the case may be,- may impose 
conditions relating td seasonal restrictions or the'docunientation of road conditions or conditions 
deemed reasonably necessary to promote, protect, and rnaintain the safety, health, and general 
welfare of the public. . ''' ' ii ' -• . ,- . '• " -'• .1 
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•' D., ' ,In the 'event that any applicant makes any upgrades oriiniprovehiehts to aihy Town 
Highway, the Town reserves-the right-to' reqiuir.e that s!uch imprpvernents be removed atitihe 
conclusion of'the relevant Construction Acti-vity and that the Town Highway be restored, the 
extent feasible-, to'its original dimensions and specification's. All removal and restoratioin shall be 

• performed in accordance with paragraph H of Section:'6'of this local law, -' '» 

Sectionll: Exceptions. • [ ' ; ' - ' : ji 

The Town Board hiay by resolution ex'cept an applicant from the requirements ofthis id'.cal law 
.provided that the-Town Board makes a find"ing that the-Town -Highways to be used by the ' 
applicant will be adequately protected'and'any damage to Town Highways will be adeqiliately 
repaired by virtue ofthe requifehi'ehts or conditions imposed upon the applicant in connjpction 
with any federal, State, or local pemiit.or approval, including without hmitation mitigation 
measures imposed.under the National Environmental Policy Act or the State Environmental 
Quality Review Act. ;. ' . ; , . '. ' . i • . . ' ' • j! • . 

Sectiori 12: SEQRA. Compliance, ' - • • . |i 

.,A. . Before issuing any-:approval required under this focal law or before approving any 
road use agreement! the Town shall comply'with the applicable provisions ofthe State j; 
Environmental Q.uality Revievv Aibt, Article ;.8 .of the Njew York State Environmental « 
Conser-vation Law and its implem,enting' regulations sefforth in'6 NYCRR Part 617 (collectively 
refen-ed to as "SEQRA"). .' -' ,:', '.. ''•• ' ' 

' B. - - ..When required by the Town,'an applicant must cornplete and subm'it an 
' Environmental Assessment Form ("EAF") to the Town. • ' _ - ' ' i; . 

;-C. • • For purposes of this local law or ifor anyroad use agreement, the-following 
. actions,have been determihed-not;;to have a significant impact on the environment and do not 

require-any environmental review,; under SEQRA .as a Type-II action: '. • jj 

• .. , '• • ' ' , . • -
,- • ' -(1) ' Maintenance or.repair Ofan existing Town Highway involving no 

' -- ' -.-'.'substantial changes to.the Town-Highway; ' , - - • ' ' . • ' 'il 
', , (2) Replacement, rehabilitation o'r reconstruction of a Town Highway, in kind, 

.'-: on the saine. site, unless such.action meets or exceeds any of the thre.sholds for a;Type I 

.•iactionsetf5rth'in5NYCRR"§,617!4;' ' T -, - ' ' ' | 
(3) •-'.'. Repaving df an existi'hg Town, Highway not involving the additidn of new 

- ' travel fanes.i . ' '.' ' '-' [' - •' - "• , ' . i ' - . • -ij 
(4) ,.' . Openings in the pavement or right-of-way of a Town Highway for the 

.purpose of repair or maintenance of existing utility facilities; .• ' ', (i ' 

. - '. ' - •. ' ' '., ::- ' • ',.' ,\ • • , I 
(5) .." Installation of traffic, control devices on existing Town-Highways; and 

-• ' , - -'; • • i;.'- . • - ' ii 
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(6) Any other actions listed as a Type II actions in SEQRA. 
'-. "' ii I 

-' - -1' ' ii 
All other actions require compliance with SEQRA. !• -, ;' ' 1; 

Section 13: Enforcement and Penalties for Offenses.'; ii 
} 

A. • The Highway Superintendent, Codes Officer and all police officers are hereby 
authorized to issue ahd serve appearance tickets with respiect to any violation of this locaKlaw. 

;'i i; 
* - I ' 

B. All provisions ofNew York law generally applicable to misdemeanors shall iapply to 
any criminal proceeding brought under this local law, and' any violation of this local law shaill be 
deemed and classified as an unclassified misdemeanor. Each week that a violation continues 
uncorrected or is resumed shall constitute a separate additional violation. A conviction of a ifirst 
violation is punishable by a fine of not more than $5,000100 or imprisonment not to exceed three 
months, or both. A conviction of a second violation occurring within a period of five years is 
punishable by a fine of not less than $5,000.00 nor more than $10,000i00 or imprisonmenit not to 
exceed six months, or both. A conviction of a third or subsequent violation occurring witihin a 
period of five years is punishable by a fine of not less tllaii $10,000:00 nor more than $25,000.00 
or imprisonment not to exceed nine months, or l30th. ( i 

'I ' ' „ -i 

C. In lieu, of or in addition to any fine or imprisoninent, or both, imposed for a 
conviction of a violatipn of this local law, each such viqlation may be subject to a civil peihalty 
not to exceed $10,000.00 to be recovered in an action or proceeding in a court of competent 
jurisdiction. Each week that a violation continues uncorrected or is resumed shall constitute a 
separate additional violation. ' 'i 

- •' I- :, 

D. In addition to the foregoing punishmentslland penalties, the Town Attomey may, 
at the request of the Town Board, niaintain an-action or proceeding in the name of the Town in a 
court of competent jurisdiction to compel compliance with or restrain by injunction any violation 
of this local law. , i-

E. (1) In addition to any penalties or other remedies provided for or allowed 
herein, the Town Highway Superintendent shall 'have the right and authority to issue a 
stop-work order in order to halt any use of or work on one or more Town Highways that 
is determined by the Town Highway Superintendent to: . 

(a) pose an unreasonable risk to the safety, health, or general welfare 
of the public, without regard to whether such use of or work on Town Highways 
has been authorized pursuant to this local law or by a road use agreement; pr 

' (b) pose a risk of imminent hdrm to Town Highways, without regard 
to whether such use of or work on Town .Highways has been authorized ptirsuant 
to this local law or by a road use agreement; or ^ 

,' - ' ' i 
(c) be contrary to any applicable provision of this local law. i| 

- . - ' ' , • ; , : - 1̂ 

'; -10'- ; - • \ 
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(2) All stop-work orders shall-be'in writing, be dated and signed byfhe Town 
_ Hi'ghway Superintendent,'sstate the reason or reasons for issuance, state with spqpificity 
..the particular 'use of and/or work on To'wn Highways that must cease and the pairticular 

. Town Highways for which the-stop-work order is effective, and, where applicab.le, state 
-the conditions which must be satisfied before the use of or work on such Town Highways 
; shall be-permitted to resume, ' i; ' , ';• • . , •-; i ' 

' .(3) : The Town. Highway Superintendent shall cause the stop-work order, or a 
' copy thereof, to be served,,personally Or b-y certified'mail on the following Persons, where 
i applicable-: • • -'• ' . ' ^ ' - . : , ' ' " . ' ' i 

(a) the Person who-has submitted a haul route declaration to ĥe Town 
- ' .• • and whose use of ,or work on"Town Highways is the subject of the stop-^ork 

' ' • order; and .;' ' - ' • ' : ' jj 

'i ' , -. .(b) - the Person who is a party to a road use agreement with thp Town -
• ' ; ' and .whose use of or-work on Town Highways is the subject of the stop-'work 

, '• order;'and ' ' • - , ; - ; ' - ' • - -:- -• i ' 

' (c)-. , •any';ide'ntifiab;le contractor, subcontractor, construction 
superintendent,, hauler, or any of their agents, or any other Person takingipart or 
assisting in the use; of or work on Town iHighways that is the subject of the stop-' 
work Order. " • - -• ] '• - • •- .1 

s - - ' '- : ' ''. '• ' • ' - f 

.• - Notwithstanding'the foregoing, the failu-reio .serve'any Person mentioned above 
'-•--shall not affect the validity or effectiveness'of'the stop-w.ork order, ii • 

•' • •'• .. "' . ' ' ' : f .. 
. (4) Upon the issuance of a stop-work order, all Persons performing, taking 

-part,.or "assisting in the use of'or work on Town iHighways that is'the subject ofthe stop-
.work order shall immediately cease all such use''iof or work on such Town Highways. 
' The 'failure to comply with the terms: and conditio.ns of a stop-work order issuedji. 
•hereunder.shall constitute a violation ofthis local law. .- • • ji 

"' '' • - • " ,. ' • ' ? '. 
(5) ,. A stop-work order may be rescinded only-by the Town Highway! 

. Superintendent upon receipt of evidence that the'conditions-or actions that led td the 
iissuance ofthe stop-work.brder have been abated or adequately addressed. « 

: . ' ; ! ' ' . ' ll- -

'T. T'he;remedies set forth in this Section li;3,shall not be the exclusive remedies 
available to the Town, and the pursuit .of any particular "remedy shall be in addition to, and not in 
substitution, or limitation of, the right a,nd authority t6i-pursue"any other remedy or other penalty. 
In addition to the remedies prescribed herein, if anyuse'of Town. iHighways-is made or i . 
threatened i,n .violation of,the New York Highway Law,;the New-York 'Vehicle Traffic Law, or 
other local law or o.rdinance of the Town, the Town Highway Superintendent.may, in the name 
of and on behalf of'the Town seek all remedies allowe'd pursuant, to-such laws or ordinances. 

- 11 -
' . .. ' •' , • - • . ' ' i 
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Sectiori 14: Time to Act. ,, i 

The time periods prescribed herein in which the Town Board, the Town Highway ] 
Superintendent, other Town official, of the Town's engineering consultant shall act are not of the 
essence' and shall not be constmed as imposing a limitation on the time to act. ji 

Sectiori 15: Inconsistent Provisibns and Repealer, i' || 

In the event of any inconsistency between the provisions ofthis local law and the provisions of 
the Program Manual, the provisions of this local law sjhall control. All ordinances, local; laws, ' 
and parts thereof inconsistent with this local law are hereby superceded. • 

Sectionfl6: Seveirability. 

If any part or provision ofthis local law or the application thereto to any Person or circuinstance 
shall be adjudgeci invalid by any court of competent jurisdiction, such judgment shall beii 
confined in its operation to the part or provisiion or application directly involved iri the r 
controversy in which such judgment shall have been rendered and shall not affect or impair the 
validity ofthe remainder of this local law .orithe application thereof to other Persons or ' 
circumstances. ^ , i 

Section l?: Effective Date. 

This local law shall take effect upon filing with the New York Secretary of State. 

:'> ' ' • ,'. - '12- '!- ' . . • ' . li 
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APPENDIX ONE 

Road Use Agreement 



AGREEMENT FOR ROAD USE, REPAIR, AND IMPROVEMENTS i; 

This-AGREEMENT FOR ROAD US.E, REPAIR, AND IMPROVEMENTS (this 

"Agreement") is made and entered into this [iDATE] by the TO'WN OF LEBANON (thej; 

• "'1 'I '• ., i 
"Town"), amunicipal coiporation with officbs at 1210;;Bradley Brook Road, Earlville, NY 13332 

and [DEVELOPER], a [TYPE OF ENTITY]' with a mailing address at [ADDRESS] |; 

("Developer"). The Town and Developer are sometimes referred to herein individually as a 

'' - ' .•':: • y ' I • • • I 
"Part:y" :and collectively as the "Parties." • 'i ' • ? 

- ' - ' • . .i • • ' ' ii 
RECITALS 

• i, ; 

,1. The Town has adopted Local LawNo . / _ of the Year 2014 .(the "Road Use 

and Preservation La'w"). " '; . . - 'i 

2. Developer intends to undertake constmction activity which is subject to the 
'1 

requirements of tlie Road Use and Preservation Law (the "Project"). I 
' ' ,' ' . ' . ' - , il 

3 . .The ToSvn is responsible for tlie maintenance and repair of certain roads ahd 

highways within the Town. i i: • i 

4. In connection •with the Project, it may be necessary fbr Developer and its • 

- ' : • ' ' • ' • " . • i 
contractors, subcontractors or designees to: (a) frequently travel upon or transport iheavy il' 

" 'j - i: 
equipment and materials over certain roads and highways in the Town which may in certain 

cases be in excess of the design liniits of such roads; (bj) ti-ansport certain materials, such "as 
- . ' • • ,. I' 

concrete and gravel, on roads within the Town; and (c) jiwiden certain roads and make cei|ain 

'i •••"'' ' ' ' - - • ' • ' - '' 
modifications and upgrades (both temporary and permanent) to such roads to pennit equipment 

and materials to pass. . •! ". 
.• - I' , 

' : . .• • r : • ii . 
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5, The Parties wish to enter into this Agreeinent to set forth the terms and conditions 

for the use, improvement, and repair of Town roads by'Developer in connection with the.Project. 

NOW THEREFORE, in consideration of mutual promises and covenants contained 
- -I i 

herein and other good and valuable consideration, the receipt and sufficiency of which ate 
- • : ' . . . - - . il 

hereby acknowledged, the Parties agree as follows: ' ; 

• ARTICLE I 

USE OF HAUL ROUTES BY DEVELOPER '; 

Section L l •; Use of Designated Roads by Developer. In connection with the Project, 

the Town hereby acknowledges anid agrees that Developer, its contractors and subcontractors and 

each of their respective agents, officers, employees, representatives, and assigns (collectively, the 

"Developer Parties") may use the portions of the roads and highways located in and maintained 

by the Town identified as haul routes by Developer on Appendix A attached hereto (the "Haul 
' • - . il 

Routes") subject to the terms and conditions of this Agreement and in accordance with the most 

recent version of the Delta Road Protection Program Manual (the "Program Manual") which is 

on file and available at the Town's offices. Developer and the Developer Parties may not use 

any other Town roads or highways (roads not included'as Haul Routes) in connection with the 
-1- • . . - ' ' '• . 

Project.i- - - ' \̂  < • ' 1 

Section 1.2 . Responsibilities of Engineer and'Developer's Duty to Pay for Town's 

Reasonable Expenses. The Town shall retain an engineer (the "Engineer") to undertake sui-veys 
- ' 

i 

ofthe Haul R.outes, to conduct pre-use testing and post-use testing of the Haul Routes, to prepare 

estimates ofthe cost'of upgrades or improveriients to Haul Routes necessary to accommodate 

-2 
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'r •' - - - ll 

Pr0jeGt:;traffic and repairs for aiiy damage to',Haul Route's caused by Project traffic, ahd to 

\ "' '• i' - .. . ' •'. - . - - l ' , -. • .' • • 
perfomi such, other tasks-that the Town, may designate'ito implement the Road Use and ; 

•' ' - ' - ' ..'. " - . - -i • I : - • i." ' . . ' !' . • 
Preservation Law, Developer shall pay for all'of the Towii's reasonable costs and expenses in .- ' i : 1 ,.' •.'!-;' '• .' \ 
implementing this Agreement including, without limitation, the fees ofthe Engineer and; related . ' • ^ ' . . ' ' " • ' ' : • 'i i.. -. ' i 
legal expenses in co'rmection withthe work to be performed pursuant to this Agreement.! The 

' ' • . ' • - •'. ' ' ''•'•';'• .' ' ' ' i| .. 
Town shall provide Developer with an estimate of such-costs and expenses, and Developer shall 

• ' ' i . • - . • • . ' • X ' • - . . I! 

place funds in escrow with the To'wn in an amount sufjiicient to cover such costs and exii|enses 

before the-Town incurs any such costs and ex:penses.i !|" ' | 

Sectiori 1,3-' Evaluation and Pfe-Use Testingi|of Haul Routes. Developer .shall|submit 

to the Town Highway Superintendent a.Haul Route Declaration on a fonn supplied by tlie Town. 

, The Haul Route Declaration shall identify t}i;e Project location and the routes that all material and 
equipment required for the Project shall be caiiied over-to reach the Project The Town shall 

undertake a public safety evaluation, and the Engineer,jshall perfonn a/Structural evaluation and a 

geometric evaluation'of each segment of the" proposedjlHaul Route as provided in the Prqgi'am 
•. . ' - . 'i .'i ' -' . I 

. ' " . - '..-,.- , ' 'lj' '.-,' 'l 
Manual. The Engineer shall also pre-test each segmeri;t .of the proposed Haul Routes as provided 

in the Program.Manual. -The -Engineer shall'also conduct a capacity analysis as providecj in the 

Program Manual. I f Developer decides to revise any Haul Routes; whether on the basis liof the : ..'. -' '-.••..' - \ •':'-'•'-•'• - ' \ 
-• - '• ' - ''I • ' li ' ' 

Engineer's evaluation of the HauLRoutes or"otherwise; Developer shall submit a revised Haul 
\ ' , - ' ' ' , \ 'I , . ' • jj 

Route Declaration, and the Engineer shall evaluate the;i revised Haul Routes as provided herein. 
il • • • ; • il •'' . ' •- ' ' , ' ' I 

• ' Sectiori 1'4 ' Upgrades to Haul Routes. If the Engineer detennines that any structural. 
• . - ' ' - • i '.' . . " • ' i' ' ' ' •' -' - ' . ' i' ' 

-geometric, orroadbed upgrades are necessary to accoriiirnodate Project ti-affic, as documented on 
• ' "' ' : - " '-. ;;• '• ' . ' • " . ' • • il 

'' ' 1 . ii ji 

a Haul Route Evaluation Form, Developer shall have tihe option of either revising the Haul Route 

' : l i ' , '--' \ 
. . f i -3-' \[ , ' \ 
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or ensuring that such necessary upigrades are,cornpleted at Developer's expense. The design, 

" • • . :• • 1. 1 
review, approval, and construction of any upgrades agreed to by Developer shall be completed as 

provided in the Program Manual and made in accordance with the provisions of Section;2.4 
" ' • • '! • il ' 

hereof; ' . / . . . . , - • , | 

' -. ,, •• ,j ' ' ' 

Section 1.5 - Use of Haul Routes. Upon the cjompletion of the capacity evaluation and 

• I- • i . 
any necessaiy upgrades to the Haul Routes, Developeriand Developer Parties shall be pennitted 

. •. . i'.̂  - - • ii 
to use the Haul Routes for Project traffic as provided iri the Program Manual. If the Engineer 

deterniines that Project fi-affic is .likely to damage any segment ofthe Haul Routes, Devei.loper 

•' ' i .f , .• • ''. 
shall be required to post security to cover the estimated cost of repairing such damage in an 

amount'to be detennined by the Engineer and approved by the Town Boaid., If Project traffic 

will travel over one or more Town highwaysitiiat are unpaved or prone to seasonal deterioration, 
.,; . • • : . • - ' ! ' . - . . ii 

' ' ' '\ ' 

or likely to suffer sudden failure that would impair the'safe-travel and usage of such highways, 

the Town Highway Superintendent may require, upon the Engineer's recommendation, that such 
i ' ll ' ' i 

Town highways be subject to weekly monitoring and tha:t any damage be repaired within five (5) 

days at the Developer's expense. Developer shall be responsible for keeping, at its sole cost and 

expense, the Haul Routes clean and free from rubbish and debris resuhing from Project traffic or 

Developer's use ofthe Haul Routes. Materials and equipment of Developer or the Developer 

Parties, if any, shall be timely removed from .the Haul Routes when they are no longer ii 
• '' ' • ' - - ':' " i' - . ^ • ' '. '-.. . •' i! 
reasonably necessary to the Project. Developer will alsp'take reasonable steps to minimize 
fugitive dust and to mitigate or minimize the transport of such materials as mud or dht to pubhc 

streets. ; , ;, li ; , ,i 

• • - • . ' -'. ' '' , • _ ii 
„,; . ' . - ; y ' . •". . • i • ' ' ' ij 

' ' '; • ; - 4 . • 
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,1 - ' 1 

li 'i • - • il 

Section 1.6 Post-Use Testing and Damage Assessment. At the completion of .the 

Project,'the Engineer shall conduct post-use testing ofall segments ofthe Haul Route as;, 

provided in the Program Manual., Using the'pre-'use testing'and post-use testing d̂ ^̂ ^ 
' ' ' ' • ' ' ' • ' . - l! 

Engineer will make a detemiination of damages to Haul Route segments (and any related 

appuitenances and improvements), i f any, as a result of Project traffic as provided in the'Program 

Manual. The Engineer will maice recommendations for repair alternatives and estimated costs of 

repairs. If any segrrients of Haul Routes are shared with'other developers subject to a separate 

road use agreement with the Town, the Engineer shall also provide an allocation analysis of the 

damage caused by the Developer and such other developers. The Town Highway Superintendent 

shall review die Engineer's recoimnendations and select an appropriate repair alternative. 
': '• . -i •' - - « 

:•'' - \ 
Section 1.7 Haul Route Repair, If Developer is found to be responsible for ariy 

damage to any segment of a Haul Route, Developer shall be responsible for repairing such 

damage at its own expense or paying the Town for the cost of such repairs. Such repairs shall be 

made in accordance with the provisions of Section 2,4 iliereof . • '- i| 

ARTICLEII 

GENERAL TERMS AND CONDITIONS 

Section 2.1 Designees, Either Party may at any time provide written notice tojithe 

other Party with the name and contact infomiation of a person who shall serve as that Party's 

primary point of contact between the Parties, A Party may change its designee at any time by 

providing die other Party with wiitten notice of the change and the effective date of such' change, 
' ' ' • ' - I' 

• - 5 -
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Sectipn 2.2 Cooperation in Good Eaith; Resolution of Disputes. The Parties shall 
i ., .i i ' ' - .. . s 

commiuhicate expeditiously and cooperate and negotiate in good faith with respect to all hiatters 

that must be agreed upon after the execution of tliis Agreement. If Developer disagrees with any 
., - ''' 

decision by the Town Board; the Town Highway Superintendent, or the Engineer, including 

without limitation the extent or method of a proposed highway upgrade or repair, any cost 

imposed upon Developer, or an estimate df the amount of security.to be held by the Town, and 

li' . 
the Parties ai'e unable to resolve their dispute through negotiation, Developer rnay malce a written 

" ' ' • Is 

request to the .Town Board appealing such decision and requesting, a-public hearing at which 

Developer shall have the right to appear and be heard, jjlhe Town Board shall hold such public 

hearing not fewer than five (5) days nor more than thirty (30) days after such request. The Town 

Board may reverse, modify, or affimi, wholly or partly ,̂ the decision appealed-from and shall 

make such decision as in its ophiion ought to, have been made in the matter. The Town iBoaid 
;- - I •.\ 

|i 

shall issue a determination on Developer's request within fifteen. (15) days of the public hearing. 

. • . . . . ' * 
In view of the Town's obligation to.provide its residents.wdth safely and properly maintained-
highways, the Town'Board's detemination shall be final. '' 

' : ' ' I • • "̂ ' 
Section 2.3 Emergency Action by the Town,j If the Town determines that in the 

interest of public health, safety, or welfare that an emergency condition exists diat has been 

caused by Developer or Developer Paities and that a repair to a Town highway must be rnade 

sooner dian Developer is willing to agree to, the Town may make such repairs and invoice 

Developer for the costs incurred by theTown in comiection with the repair, provided the'Town 

has given Developer twenty-four (24) hours advance wiitten notice of the Town's intent to make 

such rep,airs, or such advance written or oral notice as may be appropriate based upon the nature -6- ii' W:\22500\225I6VDQr\Road Use Agrccmcnl 7. l5.M.doc . ' ' ; 



of the emergency. Developer shall pay siichiinvoiced arnounts for repairs undertaken bythe 

Town within thirty (30) days following receipt of the invoice; provided, however, that if 

Developer disputes the invoice for such repairs, such dispute shall be resolved in accordance 

.with the provisions of Section 2,2 hereof i; • . ; ' ji 

Section 2,4 Terms and Conditions; of Repairs and Upgrades of Haul Routes, lifthe 
• i ' ' - . ^ 

Engineer determines that any repairs or upgrades to segment of Haul Routes are necessary 

because of Project ti'affic, Developer shall have the option of making such repair or upgrade on 

its own subject to the temis set forth herein. Developer shall be pennitted to undertake such 

work only if the To'wn Highway Superintendent detemines that Developer, of a contractor hired 

by Developer, has tiae capability and experience to make the necessary repairs or upgrades. All 

work shall be performed pursuant to an addendum to this Agreement that shall specify the scope 

of work to be performed and which shall require Developer or its contractor to (i) complete the 

work in;a timely fashion (ii) provide security for perfoiimahce and/or payment in a form jj 

reasonably satisfactory to the Town and in arnounts deemed sufficient by the Town, (iii)'j 

indemnify the Town against all liability stemming from the work, and (iv) provide the Town 

with satisfactory evidence of insurance as provided in Article V hereof All repairs or upgrades 

shaW be made in accordance with the specifications established by die Town Highway • '. ^ ' ' . i- • ' I 
Superintendent and must be approved by the Town Highway Superintendent, In addition, 

• ' . ll I .. 5 
Developer shall coniply with all applicable laws and regulations, and all work performed on 

Town highways or Town property shall be subject to the prevailing wage requirements ofNew 

-• '̂ i ^ ' ' ' . 
York Labor Law, Developer or its contractor shall obtain all govemmental permits and ji 

1 • ' '• 1 ; | ' ' • ' ' ' i. 
approvals and obtain any private land rights that arei necessaiy to make any required repairs or 

" ' , . ' * • • ' . . ' ' . ' I! 

'•\ ' • ;' 
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upgrades, If Developer does not wish to make such repairs or upgrades, or is detennined by the 

Town Highway Superintendent not to have the necessary capability to make such repairs; or 

- ' • - - • . ' ' . • ' ' ' ' . ' il 
upgrades, then Developer shall agi'ee in an addendum tp this Agreement to pay the Town for the 

(I .1 • ' • ' ' 

cost of such repairs or upgrades anfl shall post security ,jin a form reasonably satisfactory'to the 

To'wn ahd in amounts deemed sufficient by the Town, df Developer fails to timely complete or 
••• . . ' • ' ' ' • ii 

pay for any repairs required hereunder, such failure shall be deemed an Event of Defaultias set 

forth in Article VI hereof and the Town shall.have such remedies as.are set forth therein.jj 

,. •' ' . ;: li . - . -

Section 2.'5 ' Expiration of this Agreeinent. Alfter the completion of the Project; and 

upon the Town Highway Superintendent's detennination that all repairs or upgrades have been 

satisfactorily completed, this Agreement shall expire and Developer shall be released froin all 
.' . 1 ' i—' ' 'i' . 

obligations herein except for thoscsthat expressly survi've the expiration or termination ofthis 
Agreement. '; ' ' !; 

ARTICLE I I I I 

' COVENANTSOF PARTIES | 

-..; • ".;'' . " \ 
The Parties' engineering responsibilities shall bleicanied out in accordance with g'eneirally 

accepted engineering practices, and construction resporisibility shall be carried out in accordance 

with sound construction practices. The Parties shall require from their respective construction 
contractors and subcontractors no less a standard of engineering and construction practice. The -Parties shall perfonn and complete; all repairs, upgrades, modifications, and improvements •v , • , . ' li hereunder in a good and-workmanlike manner. i; 

.• , . - Q - ' . , 1; 
-. . . . . - .. - • ' li 
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ARTICLE ly-. ' 

INDEMNIFICATION; LIMITATION OF LIABILITY ! 
•'' il 

;| 
Section 4.1 Indemnification. ' ' . 

(a) Except to the extent caused by the^(i) gross negligence or (ii) illegal or 
• ' - .1 •, '1 - i 

. .: ' • il - i 
willful misconduct of or by the Town or its officers, agents, employees or subcontractors; 

; - • -•' -. •'' . il 
-; • ' . ' - ' • " • ' . • 'i 

Developer agrees that it will defend, indemnify, and ho'ld hannless the To'wn, its officersiiand 

employees, and its engineering consultant (the "Indemnified Parties") from and against any and 

all liability, actions, administrative proceedings, damages, claims, demands, judgments, losses, 

cost, expenses and fees, including reasonable attorney's fees (collectively, "Losses"), resulting 
- ' • ' • • ' . • î  

from (A) injuiy or death of persons or damage to propertiy arising directly or indirectly from any 
acts, errors or omissions of Developer or its officers, agents, employees or subcontractors in 

connection with the Project, the use of Town.highways, or the perfoimance of any upgrades or 

..' ' ii ' ' .' 
repairs tO Town highways or Town property;, or (B) bre'ach or default of this Agreement by 

I - - ' '! " . • ' . ' • .11 
Developer, In the event a claim, action, demand, suit or proceeding to which the Indemnified 

' I • ' . . 1 ' 

Parties are entitled to be indemnified hereunder is instituted by any third party, the Town; shall 

promptly notify Developer in writing and provide Developer with a copy of the written :• 

documents presented by such third party. '' . '! . • li 
-I . . ' ' ' . - il ' is • • ' y; -' , . j 

(b) ; Developer will have the right to control the defense of any such actions or 
' , ' - ' " • ,1 • • li - . - - || 

claims and will have the right to settle such actions or claims on such terms as Developefi may 

deem reasonable so long as such defense and/or settienieht (i) provides for the release or 

indemnification of die Indemnified Parties and (ii) does not create any financial or other i; 
. .. - , . . ' ' . ' , ' ll 

:l • • !' ' \ 
obhgation on tiie part of the Indemnified Parties that is 'hot paid or reimbursed in full by | 

'• ' ^ -9- l I 
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Develop.er. The Indemnified Paities shall have' the right,to retain, at Developer's expense, '' ' ' ' ' • - • .-:.-'• '! ' 
separate legal counsel from Develpper's.legal counsel,! subject to Developer's approval pf such 

- - • .5 ' ' '• I ' ' I 
legal counsel, the scope of seiTices contemplated to be; provided by the Indemnified Parties' 

-•,''• \ 
• • . - . ! ' , • ' f 

legal coimsel, and the billing rates,;of and charged for siemces by the Indemnified Parties' legal 
counsel. If Developer is not named as a party in any action or proceeding instituted against an 

' ' . -: . • -' •• i! 
- , ' •- ' . • ii 

Indemnified Party, and Developer requests the right to.iiritervene as a party, the Town hereby 
consents thereto, :' • 

I' ' ' 
•• ' - - I 

(c) Without limiting the foregoing, D.eveloper agrees to defend, inderhnify, 
and hold hannless the Indemnified Pailies for Losses in connection v/ith any litigation i 

' ii 

commenced against the Indemnified Parties by reason iof the Towii's entering into this ; 
li 

Agreement, including but hot limited to any'litigation commenced against the Town by any 
entity relating to the payments to be made by Developer, to the Town hereunder. In the event a 

. . . { 

claim, action, demand',,suit or proceeding is instituted against an,Indemnified Party by any third 
party challenging the exercise of the Town's municipal powers or obUgations in connection with ••.' - 5' .' 11 
the Project, pursuant to \yhich such Indemnified Paity is entitled to be indemnified hereunder, the - • • . • ' . . • " , • ' ji 
Town shall promptly notify Developer in writing and provide Developer widi a copy of 'such 

. . ' - - i' ' ' ' - ' ' ' ' I ' 
wi'itten docm-nents presented by such third paity, and the provisions of Section 4,1 (b) hereof 
shall apply. ' i' |i - i: 

'1- 'i .' 
ll . - ; 

Section 4.2 Limitation of Liability. The Deyeloper waives all claims against the Town 

for any,consequential, incidental, indirect, special, exemplaiy, or pmiitive damages (incliuding, 

without limitation, loss of actual or anticipated profits,;revenues, or product loss by reason of 

shutdown or non-operation; increased expense of operation, bonowing, or financing; loss of use 
•' •! • - . • ii ' 

,: ' • ' '• ' • -10- i , • 'i 
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or productivity; or increased cost of capital); and, regardless of whether any such claim arises out 
: ' . • 't' '. . il . ;1 

of breach of contract or wananty, tort, product liability;!-indemnity (including the indernnity set 

forth in this Article IV), contribution, strict liability, or other legal theory. ;; 

Section 4.3 , Survival. The provisions of this'Article IV shall survive the expirdtion or 

earlier termination of this Agreement and continue until the later of (i) the date that is six; (6) 

months after the expiration ofthe applicable statute of hrnitations of any claim, action, demand, 

suit, or proceeding to which the Indemnified Parties are entitled to be indemnifieid hereuiider or 

(ii) in the event that a claim, action' demand, suit, or proceeding is brought against an i' 
ii . ' 
lj i 

Indemnified Party, the date that a final judicial or administrative detemiination or settlemient of 

such claim, action, demand, suit, or proceeding becomes binding on the parties thereto and is not 

subjectto appeal. 'i -
ARTICLE y 

-' . ' ' .. • li 

,i ' - • . INSURANCE" , !| 
• • '" , i ' , " " ' ' ' !' 

Section 5.1 . Required Insurance. If Developer'.or Developer Parties perfoiTn ariy 
•• . ' . ' ' !i • 

' ' ' '' . ' . ' il 

upgrades or repairs to Town highways or Towai property; the party performing such work shall at 

all times while perfonning such work maintain in full force and effect such insurance as will 

protect Developer or Developer Paities from claims set'forth below that arise out of or as- a resuh 

of Developer's or Deyeloper Paities' operations or completed operations and for which. i; 
t 

. li - • ! 
Developer or Developer Parties may be' legally liable, whether such operations be by the il -

• ' ' • ' . il , . I • ' • '• ' !'' ' ' • I 
Developer or Developer Parties or ]by a subcontractor or by anyone directly or indirectiy i| 
employed by any Of them, or by anyone for whose acts/any of them may be liable: jl 

- 11 
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(a) claims under worker's compensation, disability-benefit, and other similar 

employee benefit acts that are applicable to the work to,|be perfomied; i; 
. -i ' • . , • 

. (b) claims for damages beca'use of bodily injury or death of any persori; •-.- '- .- • " - - ' 
(c) claims for damages insiu'ed by usual personal injury liabUity cover̂ ige; 

" "' • ' " ' ' ' ' ' ' . . S 
(d) • claims for damages because of injiiry to or destruction of tangible personal 

-.. - . - ' ! . ;i 

" ' • ' ' ' . ' - :' - ll . . ii 

property, including loss of use therefrom; 1 
• • |i ' 

- ' - ' • ' . ' ii"' • ' . .'\ 
-.(e) • claims for bodily mjury, death ofa person, or property damage arising out 

'' ' ' ' ' . . ' . ' i' 
of ownership, maintenance, or use of a motor vehicle; i; 

. ' ' ' ' ' -.- ' ! 
'I ' . • ' I 

(f) , claims for bodily injury or property damage arising out of completed 
• ' ' ' " • ' . ' . ii 

-,i -

operations; . i; . I 
' - ' - ' i' 

1 

, (g) claims involving contractuaUiability insurance-applicable to Developer's 

indemnification obtigations in this Agreement; and !, ' . . ii 

^ (h) claims for remedial costs, bodily'injury, and property damage arising out 

of the presence or dischai-ge of pollutants, which in tum arises out of Developer's or Developer 

Parties' operations and completed Operations hereunder, ':' 

Section 5.2 Specific Insirrance Requirements.' The insurance required in Section 5.1 
- . ' • . i( , 

hereof shall in all cases be purchased from an' insurer authorized to do business in New York 
1 

- . I 

State and bearing A.M. Best financial strength ratings of "A-" ("Excellent") or better. The 

commercial liability coverage (including without limitation all commercial general liability, 

pollution legal liability, and automobile liability) (i) shall have limits of not less than $2 million 

per occun-ence and in the aggi-egate; (ii) shall name the jTown as additional insured, on a primary 

' ' -12- .1 i; 
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and non-contributing basis for clairns arising in whole or in part from the Developer's or i' 
. ' • • ' . • . . ' ' . i'. • i 

• - , _ •, I . . • - -' it 

Developer Parties' operations and completed operations, whether or not the Town is itself 

actually or allegedly negligent and whether or not any such claim involves bodily injury to the 

employee of any other insured or additional insured under said policy; (iii) shall provide for the 

severability of interest; and (iv) shall state that the Towh:is entitied to recover for acts and 

omissions of Developer or Developer Parties even though the Town is named as an additional 

insured. Certificates of insurance acceptable 'to the Town, with all applicable additional insured 

endorsements attached, shall be filed with the; Town prior to commencement of any work* and 

thereafter upon renewal or replacenaent of each required policy of insurance. These certificates 

and the insiu'ance policies requirediby tihis Article V shall contain a provision that coveraiges 

afforded under the policies will not be materially changed, canceled, or allowed to expire'i until at 

least 30 days' prior written notice has been given to the,Town. In addition, i f any insurance 

required' hereunder is canceUed by the insiuer. Developer hereby agrees to send Town a copy of 

the cancellation notice within two (2) business days of receipt. Upon reasonable notice, the 

Town shall have the fight to examine any policy of insurance required to be maintained i 

hereunder. I f Developer or Developer Paities should fail to pui'chase or maintain any of the . . ' ' '• ' . ' \ 
insurance required under this Article V, the Tpwn shallibe entitied to recover all damages arising 

- . ' ' - . - - - • - • ' ',. • • ii 
from such failure, in addition to all::other rights and rem'edies, even, if the Town has itselfi -

, . • ^ f 1 ;i . , •" • • . ' ll . . . . . . . . II 

obtained insurance to cô yer the same risks. ' . -i . ii 

,.-.13 
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: _ ARTICLE VI \ 

DEFAULT AND REMEDIES I 

Section 6.1 • Events of Default. The occurrence and continuance beyond any \ 

', - ' ' - ' 'i, .- - ' I 
applicable cure or grace period .of any one or .imore of the following shall constitute an "Event of • 

Default" hereunder:' , - , ^ '' 

• i- • i' ' i, ; 

(a) Developer shall fail to make any payment, due under the terms of this Agreement 
-• • ' '' , . • ii 

and such failure shall continue for a period of fifteen (15) days beyond the due date; provided, 
-) - - • !i ' '-''••" .' • ' ' "; •- ' ' 

however, that if Developer timely disputes any amounts due, such payment shall be deenied due 

as of thirty (30) days after the date that such dispute is finally resolved by (i) agreement dfthe 
•'- i ' 

Parties, (ii) a final determination by the Town Board injaccordance with Section 2,2 hereof, or 

, ' ' '- ' . • ' i-' 
(iii) a final arid binding determination by a court having jurisdiction;'or = 

-', . .! ;• 
(b) Developer shall fail to increase the amoiint of, or replace, any security forthe 

ii .' .. . ii 
benefit of the Town, whether provided under the terms iof any security agreement or otherwise, 

' • '-'' ' . ii 
and such failure shall continue for-a period of ten (10) daiys following witten notice by diie Town 

-' ' ^ •• , . ,i . . 
of such failure; or 

(c) Developer fails to properly peî fomi or complete any upgrade or repair it or 

Developer Parties have agreed to complete and such fail lire shall continue for fifteen (15)i days 

following,witten notice by the Tovm of such failure. '• 

Anything to-the contrary notwithstanding, the time for cure of (i) any Event of Default 

• . ' I ' 'i . I! 
may be extended by wittten agreement of the Parties, and-(ii) any non-monetary Event ofDefault 

-14 
W;\22.500\22516\Dor\iRotd Use Aijrccmenl 7.15. M.doc 



shall be extended for a reasonable period so long as Deyeloper has commenced efforts to! cure 

within such the applicable cure, period and pursued such efforts with due diligence. . 
'i '! ' • ' ' ' i} 

n •• , 

Section 6.2 Town Remedies. I f an Event of Default has occurred, upon notice and the 

expiration of any applicable cui'e or grace period provided in Section 6.1 hereof 

(a) with respect to any monetary Event ofDefault, the Town may draw upon any 

security provided therefor and any late payments shall iaccme interest at the greater of 1.5% per 
ii 

i' '' 
month or the highest rate pennitted by law; or 1̂ , i 

(b) with respect to any Event of Default inviolving the failure of Developer or 

Developer Parties to cany out any 'work, the Town may at its. discretion either (i) draw oir call 

upon any security for the completion of such work, or (ii) correct or complete such work on its 

own or through contractors hired by the-Town and charge Developer for all costs and expenses in 

connection therewith; or ' '• •! - j * 
' •- ' ''..'- -. ' ' ' . ' li 

' I, • ' • i' 
(c) i- the To'wn may commence an action at law or in equity seeking such reme|dy or 

relief as it deems appropriate or expedient; oi: : 'I • 

• ' - : " .,' • • ..' \ '•" . -,' • \ 
(d) the Town may issue a stop-work order or: impose any penalties or fines available 

' - . , ' i ' . ii 
under applicable law, • li 

1 " -

No remedy conferred upon' or resei-ved to the Town under this Agreement is intended to 

be exclusive of any other remedy under this Agreement or by law provided, but each shall be 

cumulative and shall be in addition to every .other remedy given under this Agreement now or 

hereafter existing aflaw or in equity or by statute. N0;delay or omission of the Town to: exercise 

any right or power accruing upon any Evenfiof Default shall impair any right or power or shall • ' •' !' • -• '^'' ' ' \ W:\22500\22516\Dor\RuadUje Agreeinem7.IS.M.doc '''•- ' - -



be construed to be a.'waiver of anyjEvent of Default or iany acquiescence therein, and every 

• - ', ' -ii i '. ' , . 1 . 
power ahd remedy given to the Towi under this Agreement may be exercised from timeto time 

as often as may be deemed expedient by the Town. ;, 
;i 

jl •. • ' i' ' 

Section 6.3 ; Attorney's Fees, In the event thatthe Town employs attorneys or|;incurs 

other expenses to enforce the temis of this Agreement,i!cpiTect an Event of Defauh hereunder, or 

collect against any security posted .by Developer, to the extent pemiitted by law. Developer shall 
" - ' ' 'i 

pay all costs ofthe Town in obtaining any payments diie from Developer, in perforating iWy 
work required by Developer, or in collecting!against such security, including reasonablej; 

• -. ' - ' 'i ' -
attorneys' fees and expenses, : ' 

, ' - ..ARTICLE VII j 

FORCE M A J E U R E ! EVENT i! . 
lj I • • ' •[ 

Section 7.1 Force Majeure Event Defined. A "Force Majeure Evenf shall mean acts 

of God; strikes, lockouts, or other .industrial disturbances; acts of a public enemy; war; teiTorism; 

- •; . '' •- • '•''. . • . '• I ' 
insurrections; riots; civil disturbances; epidemics; fires; natural disasters of aU kinds; floiods; 
washouts; di-oughts or other weather-related :events; arrest; restraining of government and people; 

' . - ' - -'I ' • ' :-

explosions; partial or entire failure of utihties; shortages of labor, material, supphes or \ 
' . • • -' ll ' - . , - ' ' ' ' ' 11 

transportation; or any other similai;- or different cause not reasonably within the control o'f the 

Developer or Developer Parties, , . ' I 

\, '' ^ -
Section 7.2 Applicability of ForceiMaieure Event, Developer will not be in biTeach or 

• _ . . ' • , .; '.' '• . • i . . . I 
liable.for-any delay of failure In its,perfbrmarice under tliis Agreement to the extent such | 

performance is prevented or delayed due to a Force Majeure Event, provided that: ; 

"'•-16- i.^ . • . ;| 
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' , ' 'f ... - • " ; i . ' - - . , - i ' |i 
... (a)' Developer gives the Towri written notice within forty-eight (48) 

hours ofthe commencement of thê  Force Majeui-e Event; with detads to be supplied witliin seven 

(7) calendar days after the commencement of the Force Majeure Event further describing the 

paiticulars of the occunence-of the Force Majeure Eveiit;' . jj 

'• ' - • ' ' ' ' ' ' ,• ' ' ' I 
'(b)-.' the delay in performance! will be of no greater scope and o'f no 

longer duration than- is directly caused by the Force Majeure Event; 
. (c) Developer -proceeds wifhi'commercially reasonable efforts iito ' ' ' ' ' ' - • • ,'•••-:':"- ' ' ... '!' 

overcome-the events or circumstances preventing or delaying performance and providesj}a. written 

'-.•-.' i' . ii' ' . i ' • ii 
report to the Town during the period that performancelis delaiyed or prevented describing actions 

" -'• • ;• • -': ii . ' ' • ii - .. . • ; || . . . 5 
taken arid to be taken to remedy the consequences of tlie Force Majeure Event, the schedule for' 

. , • ' . ' ' - - - ' i ' ' 

such actions, and'the expected date by'which performance will no longer be affected by;|the 

Force Majeure Event; and ... | 
^ • : ' - .'" i ' . . . • - ii ' . ' '- • j 

. . . .1 . . ' - \ - • - '. |i • 

' • -- , •' ;:. • . - ' , . ll 
. (d). when the perfOnnance of Developer is no longer being delayed or 

i , .-. •' . , ' ii -
'. - ' , ' ' •' ' . - . ' ' ' ' . . . - - - ii 

prevented,.Developer gives to the Town wiitten notice to that effect,. ' • jj 

' ARTICLE VII I '' • •- • il 

REPRESENTATIONS AND WARRANTIES 
' • - ' ' l! I, . 

Section 8.1. ' Town Representations and Warranties. ' - . - ;.. .'.''•.;' 
• ., , • (a) ' Existence and iGood Standing. Tlie Town validly exists as a 

political subdivision in good standing- underithe laws pf the State ofNew York. 

..' - '.;i. _ _ • .-'•. ;. I .17.-
W:\22500\22516\DDr\lload Use Agreement 7.15il4id6t " • • 



• (b) Approval and Authorization. The To'wn has full power and 
I 

authority to enter into this Agreement and to fidly perforin' all of its duties and obligations 
. :. . . ;> 

hereimder. The Town has duly authorized the execution and delivery ofthis Agreement and the 

Town's performance ofall ofits duties and obligations contained herein, and, to the exteiit 
il . 

permitted by applicable law, this Agreement constitutes a valid and legally binding obhgation of 

the Town, enforceable in accordance with its tenns, - ll 

, (c) ' All Statements True. Noijstatement, information,.representation, or 

warranty ofthe Town contained in;this Agreement or fiiumished by or on behalf of the Toivvn in 

connection with the transactions contemplated herein contains any untiiie statements of i 

material fact or omits to state a material fact necessary in order to make a statement contained 

herein not misleading.' |; 

/• . . ' I 
Section 8.2 Developer Representations and 'Warranties. i 

jl • • ii " 
(a) Existence and Good Standing, Developer is a ^ 

established and in good standing under the laws ofthe State of - • 

(b) Approval and Authorization, Developer has full power and 

authority'to enter into this Agreement and to fully perfonn all of its duties and obligations 

hereunder, Developer is duly authorized to execute and deliver this Agreement and perform all 

ofits duties and obligations contained herein, and, to the extent permitted by applicable law, this 
• - - , - 1. 

• - il 

Agreement constitutes a valid and legally binding obligation of Developer, enforceable iri 
'V . - -i ' ' il • ;i ' || ^ 

accordarice with its terms. . -

(c) All Statements Tme. No' statement, infonnation, representation, or 

.. - ' • * 
wan-ant)̂  of Developer contained in this Agreement or fiimished by or ori behalf of Devejoper in 

• ^-18- il ' , ; 
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connection with the transactions contemplated herein contains any untrue statements of a|| ' •'!•.'-'-•• ' • 
- • 11 ' '• 

material fact or omits to state a material fact necessary in order to make a statement contained 

herein not misleading. 'i ' . ;| 

ARTICLE IX ' 

. • ' !i - • . i 
MISCELLANEOUS PROVISIONS ! 

.' • • • . : . :: -!" i . 
.1 i -

,1 . - >; 

Section 9.1 Goveming Law. This Agreement shall be govemed by, and constmed and 
. • i .' 'I ' - i 

enforced in accordance with, the layvs of the State ofNew York, without giving effect to the 
principles of conflict of laws thereof • ' '; - • '(•' '̂ Section 9.2 ' Entire Agreeriient and Amendments. All Appendices attached to this 

Agreement are incorporated into and form a part of thisj Agreement. This Agreement (including 

• '• . ' ' - ' " • • i 
aU Appendices) shall constitute the',complete land entire! agreement between the Parties and 
supersedes all prior and contemporaneous agreements and understandings, oral or written, with 

'. ' • . ' • • ' (i • • ii 
respect to the subject matter hereof This Agreement iriay be amended only by a written ii 

agreement signed byiall of the Paities. i ' i; 

' . . •'.. ' i ' . • ' • ! 
Section 9.3 , ' Bindirig Effect. This Agreementi shall inure to the benefit of and be . 

-'', 

binding upon the Parties and their respective successors and assigns. :: 

. • ; , - ] - • r ' • - • ||_ 
Section 9.4 Notices. Alf notices, requests, demands, and other communication' 

hereunder shall be iri'writing and shall be deemed to have been duly given as of (a) die date 
' - , - • : ]i ' l' 

delivered by hand or fax (vvith appropriate acknowledgement of receipt); (b) three (3) business 

days after having been mailed by certified mail, postage prepaid, return receipt requested; or (c) 
'••'••-' • '. '• I • - ' • ' f-

I ' - • 1 '1 • 

the next business day after having been sent for delivery on the next business day, shipping 

. .19 
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prepaid, by a nationally recognized overnight courier, in each case to the receiving'Paityiat the 

'•.-:,' '. ll 
address set forth below or at such other address as any .Party may specify by written notice to the 

other paity sent in the maimer set forth herein. . ' 
' . . • ' . . II 

(a) . If to Developer: ' ' '' 

Tel.:. -; 
Fax; 

With a copy to: 

Tel.: 
Fax: 

(b) If to the Town: 
James Goldstein, Supervisor 
Town of Leibanon 
1210 Bradley Brook Road. 

I Earlville, NY 13332 
Tel.: . 
Fax; ; -

With a copy to; 
[Town Attorney]' 

Tel.; 
Fax: 

and 

W:\22S00W25l6\Dor\Road Uso Agreement 7.15. H.doc 
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Whiteman Osterman 8i Hanna LLP 
One Commerce Plaza, .Suite 19Q|p 
Albany, NewYork 12260 jl 
Attn: MarkT. Sweeney, Esq. ' ,: 
Tel.: (518)487-7600 • 
Fax; (518)487-7777 • , 

Section 9.5 • Exercise of Rights andi Waiver. jPhe failure'of any Party to exercise any 
i . l ' ', 

right under this Agreement, or to iiisist upon the strict pierfonnance of any temi or condition. 

- ' ' - ' " - i • ' i'. 
thereof, shah not be construed to be a waiver or reliriquishrrient thereof either at the time ibf such 

' . ' ' I • ' ll 

Party's failure to insist upon strict perforfnance or any tiirie; in the future, and such tenns and 

conditions shall remain in full force and effect. jj •' 

.; • ^ ,j 

• Section 9.6 . Independent iContractor; Relation of the Parties. The status of Deyeloper 
• - . ' ' ' ' : • , . lj 

under this Agreement shall be that of an independent contractor and" not that Ofan agent. | l i i 

accordance with such status, Developer, and its officersi- agents, employees, representatives, and 
II . -, - ^, - - - ! ' • • 

sei-yants shall at all times during the tenn of this Agreement conduct themselves in a manner 

consistent with such status and by reason of this Agreernent shall neither hold themselves out as, 

nor claim to be acting inthe capacity of, officers, employees, agents, representatives, or servants 

ofthe Town. As an independent contractor, Developeri shall accept full responsibility for 
• •' ' - ' • '... ji 

providing to its employees all statutory coverage for worker's compensation, unemploynient, 
disability or other coverage required by law. . 

Section 9.7 ; Severabilitv. In the event that an'yicliause, provision or remedy in this 
' - ' , ' ' ii 

Agreement shall, for any reason, be adjudged invalid of unenforceable by any court of competent 

' • • ' • " ' ! - , ll 
juiisdiction, the remaining clauses and provisions shall hot be affected, impaired, or invalidated 

• • , - ' . ' • - • • It 

and shall remain in full force and effect. ' . ' • • - • ' . \ ' 
'i , . - . ' i' ' . 

~ . : . -21.- • '̂-:'.- • I 
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Section 9.8 . Headings and Construction. ThelAiticle and Section headings in this 

Agreement are inserted for convenience of reference Only, and shall in no way effect, modify, 
i' :i 
.'. ..' 

define, hmit, or be used in construing the text of the Agreement. Wliere the context requires, all 
•' . • '{ 

singular words in the Agreement shall be construed to include their plural and all words ijof neuter 

gender shall be .construed to include the masculine and feminine forms of such words. 1 

. . . ' ' • . * 
Notwithstanding the fact that this Agreement has beeri; prepai'ed by one of the Parties, all of the 

Parties confirm that they and their respective counsel have revievved, negotiated, and adopted 

this Agreement as the joint agreement and understanding.of the Parties. This Agreement is to be 
. •• . ' il 

consti'ued as a whole and any presmnption that ambigiuties are to be resolved against the primary 
i • . i ' . • - \ . ' ' \ 

drafting party shad-not apply. -i; : • i' -i! 
• • • ii " .- i 

- ' 'i •' ' ' i| 

Section 9.9 . Counterpaits, This Agreement imay be executed in multiple couriterparts, 

each of which shall-'be deemed an; original, but all of which together shall constitute onejand the 

same Agreement. ;i 
i " . ' 1 ,. .. . :' 
':, •: 'i 

Section 9.10; ' No Third Party Beneficiaiy. No provisions of this Agreement shall in any 
way inure to the benefit of any person or third party so as to constitute any such person or third . - ••.'• • , • ;; ,' ,'. • |i 
party as a third-party beneficiary under this Agreement, or of any one or more of the temis of 

• ' -' • . ' - 'i ' 
this Agreement or otherwise give ;rise to any cause of action in any person not a Party hereto. 

. • I ' li . 

Section. 9.11 Ownership of Subiect Matter of Agi-eement. Notwithstanding anything to 
ii • " 

•• • - I ' 1 ' - 'I 

the contraiy contained herein, this Agreement does noit create nor vest in Developer anyi 
' . .. , ':' . • ii 

"t - ' .' ' ' • î  

easement or any ownership rights.of any natm-e'whatsoever in the Town's real propeity ipr public 
' ' • 'i il' : ' . ' • 'i 

right-of-ways. ' ' '[ ' . i '-. •• il 

-22- • : 
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Section 9.12 Consents to-be Reasonable. Any consent, permission, certification, 

judgment, satisfaction, determination, or approvals req|uired from any Paity or any Party;'s 

consultant or inspector under this Agreement shall notibe unreasonably withheld, conditioned, or 

delayed, except as may be specifically provided otherwise in this Agreement. | 
I; . f . 

: • :. • . ' • i! . 
Section 9.13 Safety, Developer and the Developer Parties shall perfonn the work 

hereunder in a safe marmer and shall obey all safety requirements that may be established-fi"om 

time to fime, and shall comply with all State and federal safety regulations applicable toithe work 
- ' ., ' I ' I '• •- ii 

being done. While work is being done on ariy ofthe pubhc roads in the Town by Or on behalf of ' ' -" •- ' ' "•'!''''.• , 
Developer, Developer shall establish work zones with,iappropriate signage, warmngthe tiaveling 

il . ;! '• ' 

public ofthe existence ofthe constiaiction zone and providing adequate traffic control asi to 

assure safe passage thi'ough said constructiori zone. Developer .also agrees to provide traffic 
i •> . • . li- . 

. ; • :. , :; - ' n 

control.on the Haul Routes when such highvvays are biocked during their use by Developer or the 
'i •. - ''-• i. , ' ' • - - 'ii 

Developer Parties under this Agreement, All traffic control plans to be used on Town highways 
' ' ' ' 

shall be approved by the Town Highway Superintendent. ii 
- - •, - li -

- - - ,' • j! 
Section 9.14; Excess Material: Developer and the Developer Paities agree that |in -

' ' i> , , " - ' • . - |i 
' - - . . . . ' - ! ' •[ " • 

comiection widi any upgrades or repairs to be made he'reunder, there may be certain materials 
•r '! 

removed that are no longer necessaiy (the "iExcess Materials"). Developer agrees to rerhove 
' • ' , - . - ' • , • il 

such'materials and stockpile them for use by the Towrii i f requested by the Town Highway 

Superintendent. The Town Highway Superintendent shall designate the place on Town propeity 

on which the Excess Materials will be stored. ' -': '! 

Section 9.15 Rights of Tennination. Developer may terminate this agreement upon 
* . !! 

•• • . I' I' 

thirty (30) days notice to the Town if and only if;, (a) Developer has fully completed the! Project 

• : " ' -. -23 - ' I 
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and (b) all obligations of Developer under this Agreement as of the-date of such termination have 

been satisfactorily met. .. - , . .. - -i 

' • ' . ' ' ' . ii 

Section 9.16 Transfer of iProject. '' ' ii 
': • , ,' . ,;' • . , ' . ll .' 

- - . i, ' ji 
(a) i Except as provided in subsections 9.16(b), 9.16(c) and 9.16(d) below, no 

Party may assign, transfer, or encumber this Agreement or any or all of its rights, interests, or 

' . . ' • • • ji 
obligations under this Agreement without the prior written approval of the other Party, ; 

' I ' ' li 

(b) In the event that Developer proposes to sell, lease, assign, or otheijWise 

transfer ownership to a third party (collectively, "Transferee") of die Project and this Agreement, 

no approval by the Town is required, provided; 

(i) Developer shall be in corripliance with all material temis of this 

Agreement, and no Everit of Default shaU have occurred and be continuing; • j| 

(ii) Developer shaU notify the Town in writing, at least thirty (30) days 

prior to any sale, lease, assignment, or fi-ansfer, confinn to the Town in 'writing that the , 
', _ . ,1 

Transferee has notice of, and acknowledges, this Agreement and the duties and obtigations of , ' / ' • • ' ' ii -
Developer hereunder; and '. ' i || .. 

. . . . . i' 

(iii) The Transferee shah agree in writing to abide by the terms'bf this 

Agreement and any other agreement betweerii the Parties. " 

' ll 

(c) i In the event of any such sale, lease, assignment, or transfer (collectively, 

"Assignment'') of aU of Developer' s rights interest and'iobligations under this Agreement'to a 
• ' - . ii 

. Transferee in accordance with subsection 9.16(b) hereof. Developer shall be released of all of its 

obligations hereunder from and after the effective date iof any such Assigrunent. || 

• - 24 -
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(d) Developer may, witho.ut ajDprovaTof the Town, pledge, mortgage,iigrant a 

• '--' • ' • ii' ' ; .'̂  
security interest in, or otherwise collaterally assign this Agreement or any or all of its rights, 

• ' • . il 

interests and obligations under this Agreement to any party providing financing for the Project as 

I. " i--';' • , • il 
security for Developer under the financing agreements'(including a trustee or agent for the 

/ '••. ' • ••• . • •l' '-' I ! 
benefit of any financing parties) (a "Permitted Collateral Assignee"), provided that suchiipledge, 

'"' • '̂ -. ij'i ' ! 

mortgage, grant of a security interest, or other collateral assigiiment does not materially diminish 

or impair the Town's rights pursuant to this Agreement. In connection with any such collateral 

assignment to a Permitted Collateral Assignee, the Town shall cooperate with Developer and the 

Permitted Collateral Assignee to execute and deliver aiiconsent agreement or estoppel ceitificate 
, . : • '•• ;' • • . ' ll;-- - il 
as reasonably requested by Developer or theiiPermitted| Collateral Assignee. . 

(e) Developer-shad reimburse the Tjo.wn for its reasonable costs incuried, 

including reasonable attorney's fees, in connection withthe Town's review of any Assignment 

|i -.' i 
and the prepai-ation, review, and negotiation .of any related documents. 

-. . • . I' ' ' il 
Section 9.17; Jmisdiction and Venue. Each Party hereby iirevocably consents that any 

:• " .. '• • i. '' - . • .!. 
, ' • - •- ' I' 

legal action or proceeding against it, mider, arising but of, or in any manner relating to this 
; . . . ii . 

11 . 

Agreement or any other agreement, document, or instrument arising out of or executed in 
• '' ll . . . . ;' 

connection with this Agreement shah be brought only in a state or federal court of competent 

jurisdiction in the State ofNew York and County of Madison. Each Party, by die execution and 
; '' ' '! " .' ) 

delivery'of this Agreement, expressly and ineVocably consents and submits to the personal 
:. . . ' ' '. r ' . •' ' .' ii - • 

- I . ''' - II ' • l' 

jurisdiction of any such courts in any such action or prpceeding. Each party expressly arid 
' ' I ' . '!''• - ' -' 

inevocably waives any claim or defense in any action or proceeding based on any alleged lack of 
• ' - • i' "i ' • '• 

personal jurisdiction, improper venue, forum' non conveniens, or any similar basis. 

. ' ' . .1 .25 - ' li - 'i 
- . :i, . : ,. ' • -I 
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Section 9.18 ' AppHcability of Road Use and Preservation Law,: Except as expressly set 
. • I! 

forth herein, no provision of this Agreement is intended .or shall be constmed to define or limh 

'• ' ''- -- ' !' 
the applicabiUty or enforceability of the Road Use andiiPreservation Law with respect to î he 

•i'- • " li ' - • -. I 
Project or the Developer. 

IN WITNESS WHEREOF j the Parties have caused their authorized representatiyjes to 

execute this Agreement as of the date above written, :i I 

TOWN OF'LEBANON ' -- i| 

By; 
Name: .James Goldstein 

1; '• . -

;Tide: Supervisor' 

DEVELOPER 

By; 
Name: 
Tide; 

^-26-
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(Complete the certif ication in the paragraph that applies to the fi l ing of this local law and 
strike out tha twh ich is not applicable,i) ji 

1. (Final adoption by local legislative body only.) .' " 
I hereby certify .that the local, law annexed hereto, designated as local law No. 
the ( g ! ? K K M 6 9 M T o w n ) ( M ^ X o f LEBANON i-

of 20 2^ of 

(Name of Legislative Body) 

provisions of law. 

__ i . was duly passed by the 

TOWN BOARD op^C^ccin^.^'r^ ^ O j ± L _ , in accordance jvvith the applicable 

2\,J|Passage by local legislative body with approval, no disapp'roval or repassage after d isapproyafby the Elective 
Shief Executive Officer*.) 

hereby.^certify that the locai law annexed hereto, designated as local law' No, 

the (Courity)(City)(Town)(Village) of 

\ : • 
on 

(Name of Legislative Body) 

(repassed after di'sapproval) by the. 

on 

3. (Final adoption by referendurq^) 
I hereby certify that the local law anne-xed hereto, designated at local law No. 

the (County)(City)(Town)(Village) of 

(Name of Legislative Body) ; 

(repassed after disapproval) b'y the 

on 

(Elective Chief Executive Officer*) 

of 2 0 _ of 

was duly passed by the 

(Elective Chief Executive Officer*) > 

, in accordance w ith the.applicableiprovisio'ns of law. 

20 X i a n d was (appfoved)(not approved) 

. and was deemed duly adopted 

of 20. of 

was duly passed by the 

20 , and was (approyed)(not approved) 

on i 20 . 

Such local law was submitted td.the people'^by reason of a"^'andatof5/)(permissive) referendum, and received the affirmative 

vote of a-majority of the qualified electoj;s'v.oting thereon at the (^•ej^eral)(special)(annual) election held on j . 

20 , in accordance with the applicable provisions of law. 

4. (Subject to permissive referendum and final adoption because no valid petition was filed requesting referendum.) 

I hereby certify that the local law annexed hereto, designated as iocaUaw No. 

the (County)(City)(TowFi')(Village) of ' '• 

on. ,20 . 
(Narfie of Legislatjv,e Body) 

(repassed after disapproval) by the . 

of 20, of 

(Elective Chief Executive'iOfficer*) 

law was subject to permissive referendum and no valid petition requesting such referendum was filed as of li 

20 , in accordance with the applicable provisions of I'aw. ' 

was duly passed by the 

d was (approV|ed)(not approved) 
li 

20_ _. Such local 

* Elective Chief Executive Officer means or includes the chief executive officer of a couniy elected on a county-wide tiiasis or, if there 
be none, the chairperson of the county legislative body, the mayor of a city orvillage, or the supervisor of a town wheje such officer is 
vested with the power to approve or veto local laws or ordinances. • ij 
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5. (City local lawsconcerning Charter revision proposed-by petition.) 
I hereby certify that thejpc'al law annexed hereto, designated as local law No.__^ 
the City of . — ^ having been submitted-to referendum pursuant to the provisioDSofi^ction (36)(37) of 
the Municipal Home Rule LawTandJiaving received the affirmative vote ofa majority ofthe q.ualifi'eS"electors of such city voting 
thereon at the (special)(general) elecff5n-4n^d 'on 'i 20_ , becajjie-cJperative. 

6. (County local law concerning adoption of Charter,j"""^.^;-^''''^,, • V 
I hereby certify that the local law annexed hereto, designated ast&ca'Uaw No '. L_ of 20 of 
the County of ; State^NevvYork, having beerf^tibmitted to the electors at the General Election of 
November . 20 , pursuant to subdivisions 5 ahd 7iof section 33-Qf the Municipal Home Rule Law, and having 
received the affirmative vote of a..ma'j$i'ity of the qualified electors of the cities-- of sai(rc5d-n.ty as a unit and a majority of the 
qualified electors of the towns'pf said county, considered as a unit voting at said general electioFTrb-eijame Operative. 

(If any other authorized form, of final adoiDtibn Has been fol lowed, please provide an appropriate ceritification.) 
I further certify that I have compared the preceding iocal law with'the ofiginal on file in this office and that the same is a 
•correct transcript;ther-efrom and of the whole o,f such original local lav//^nd was finally a'dopted in the manrier indicated in 
paragraph above. 

•,<-.'«!> n o , . 

O' ' : 

s 

Cler4<ijof the county legislative body, City, Town 
otfice'r designated by local legislative body 

l^-g-W 
;ior Village Clerk or 

Date: 
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